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Straight to the Point

Staying on top of legislative and regulatory changes
impacting the workplace is tough enough without
having a law firm that offers vague guidance instead
of mapping clear pathways to your solutions and
corporate goals. At BS&K we strive to clarify and
simplify your legal challenges with attorneys who
listen and provide sensible, effective solutions to
help you achieve your desired outcome.

With 71 labor and employment, employee benefits
and executive compensation, and immigration
lawyers, 21 of whom are listed in The Best Lawyers
in America® 2011* — more than any other firm in New
York State — BS&K is uniquely positioned to help
guide you over the road that lies ahead.

Statewide Contacts

Albany / Tech Valley = John M. Bagyi = 518-533-3000

Buffalo / Niagara Falls = Robert A. Doren = 716-566-2800
Garden City / Long Island = Terry O’Neil = 516-267-6300

New York City / Metro Area = Louis P. DiLorenzo = 646-253-2300
Rochester Region = James C. Holahan = 585-362-4700
Syracuse/Central New York = Larry P. Malfitano = 315-218-8000

We Live in New York.
We Work in New York.
We Represent the Best in New York.

BOND, SCHOENECK & KING, PLLC

ATTORNEYSATLAW = NEW YORK FLORIDA KANSAS

*Copyright 2010 by Woodward/White, Inc., Aiken, SC. Prior results do not guarantee a similar outcome.




Now's the time to
get in shape for a
healthier future.

Tone

body. Bulk up coverage.

Strengthen assets. And

protect against unexpected

financial injury with Supplemental

Health insurance. It can help cover

expenses ordinary health insurance doesn't, so it's
a smart way to build up your defenses. Ready?
Simply lift receiver, punch in phone number and
exercise your right to stronger, healthier coverage.

Allstate Life Insurance Company of New York

Allstate Workplace Division is the marketing name for Allstate Life Insurance Company of New York
(Home Office, Hauppauge, NY). © 2010 Allstate Insurance Company. www.allstate.com

Matthew Mullen

~
596 Manhattan Avenue, Brooklyn, NY 11222 @A"State
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This year’s state SHRM conference — Harnessing Your
Human Assets — was held at the Saratoga Hilton Hotel
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and a staggering 400 human resource professionals
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ollege’savings to
your benefits package.

Payroll deduction makes saving for college easier.

Here's a benefit you'll want to share with your employees: free information about

New York's 529 College Savings Program Direct Plan. It's an easy way to save for

college and get a number of important tax benefits:

e New York State taxpayers can deduct up to $10,000 a year from state
taxable income.*

e Earnings grow tax-deferred, and there are no federal or state income taxes
on qualified withdrawals.**

* Anyone—friends and family members—can open and contribute to an
account for a child.

e It takes only $25 ($15 through payroll deduction) and about 10 minutes
to open an account online.

e A free rewards service from Upromise® can add to their savings.

Spreading the word about New York's 529 is easy. Just call us, and we’ll bring
a college savings workshop to your company or organization. We also provide
24/7 online support, phone support, and informational brochures.

Set up your 529 workshop today!

*Up to $10,000 is deductible from
New York State taxable income for
married couples filing jointly; single
residents can deduct up to $5,000
annually. May be subject to recap-
ture in certain circumstances—
rollovers to another state’s plan or
non-qualified withdrawals.

**Earnings on non-qualified with-
drawals may be subject to federal
income tax and a 10% federal
penalty tax, as well as state and
local income taxes. Tax and other
benefits are contingent on meeting
other requirements and certain
withdrawals are subject to federal,
state, and local taxes.

Before you invest, consider whether
your or the designated beneficiary’s
home state offers any state tax or
other benefits that are only avail-
able for investments in such state’s
qualified tuition program.

The Comptroller of the State of New York and
the New York State Higher Education Services
Corporation are the Program Administrators
and are responsible for implementing and
administering the Direct Plan. Upromise
Investments, Inc. and Upromise Investment
Advisors, LLC serve as Program Manager

and Recordkeeping and Servicing Agent,
respectively, and are responsible for
day-to-day operations, including effecting
transactions. The Vanguard Group, Inc.,
serves as the Investment Manager.

Vianguard Marketing Corporation markets,
distributes, and underwrites the Direct Plan.

No guarantee: None of the State of New York,
its agencies, the Federal Deposit Insurance
Corporation (FDIC), The Vanguard Group, Inc.,
Upromise Investments, Inc., nor any of their
applicable affiliates insures accounts or
guarantees the principal deposited therein or
any investment returns on any account or
investment portfolio.

New York's 529 College Savings Program
currently includes two separate 529 plans.
The Direct Planis sold directly by the Program.
You may also participate in the Advisor Plan,
which is sold exclusively through financial
advisors and has different investment options
and higher fees and expenses as well as
financial advisor compensation.

Upromise is a registered service mark of
Upromise, Inc.

For more information about
New York's 529 College Savings
Program Direct Plan, obtain a
Program Brochure and Tuition
Savings Agreement at
www.theNY529plan.com or by
calling 1-800-211-7809. This
includes investment objectives,
risks, charges, expenses,

and other information. You
should read and consider them
carefully before investing.

© 2010 State of New York



FROM THE EDITOR’S DESK...

sy JOHN LEWISON, spur

Editorial Director

ith this issue we start our tenth year of

publication—continuing our mission to

be current, relevant, useful to our read-
ers, and “the voice of HR in New York.”

In case you missed it, this year’s state con-
ference and exposition — Harnessing Your Human
Assets — was a hum-dinger. Held in historic
Saratoga Springs, N'Y the conference provided
participants with unparalleled learning experi-
ences, lots of recreation and things to do, and
gambling on the ponies (although we’d never
tell). With over 60 vendors and exhibitors, and
a sold out attendance the 2010 conference and
“Solution Center” were declared a huge suc-
cess. (See article and photos on page 18.)

This issue of HR Now brings together a
number of insightful articles on key topics for
human resource professionals. We start with an
article by Eric Matusewitch, PHR, CAAP, that
walks us through the migration of the abortion
controversy as it now enters the workplace. Eric
is former deputy director of the New York City
Equal Employment Practices Commission, and
lectures frequently on affirmative action topics.
We think you'll find his article both interesting
and insightful.

and other activities

chapters in New York State
Who We Are

We follow this with an article about 529 col-
lege savings plans and whether they are right
for your company.

Our “Focus On...” column — which high-
lights a key society volunteer each issue—is
about Jeanne Stewart, SPHR, District Director,
Hudson South.

Lastly, a brief word of thanks to the volun-
teers who work on HR Now magazine, and who
have made it the award-winning publication
that it is. A special thanks to those who helped
put the piece on the state conference together
(photos and all); and we note with thanks the
fine work of John Ho, Esq. who authors our
“Ask the Experts” column. As always, we want
to hear from you, so just email us at jlewison@
nysshrm.org. b

Respectfully,
John Lewison, SPHR
Editorial Director

* Provide volunteer and leadership training opportunities at state, area, and national levels
* Enhance communications between national SHRM, the New York State Society for Human Resource Management, and SHRM affiliated

This issue of HR Now
brings together a
number of insightful
articles on key topics
for human resource
professionals.

MISSION STATEMENT — NEW YORK STATE SHRM

The mission of the New York State Society for Human Resource Management, Inc., is to:
* Promote the educational and professional development of members in New York State through support of SHRM services

* Create value for and serve the interests of SHRM members-at-large and members of SHRM affiliated chapters in New York State

* Advance the progress and presence of SHRM to the Human Resources community in New York State through programs, conferences,

The New York State Society for Human Resource Management, Inc. (sometimes called the “state council”) is your link between affiliated

local chapters and national SHRM. Its structure consists of volunteer leaders, with officers elected, and committee chairpersons, functional
directors, and district directors appointed by the council.
SHRM's volunteer leadership structure links members with the Board of Directors, the policy-making body of the society. Each chapter
president serves as a voting member of the state society.

Ed.
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Chapter Directory

Listed below are all'Chapters affiliated with SHRM in New York State. Plea

of joining a local chapter.*

ALBANY # 0105

CAPITAL REGION HR ASSOCIATION

Tracy Spargo, PHR

Pitney Bowes Business Insight

One Global View

Troy, NY 12180

518-285-7625

tspargo@yahoo.com

Chapter Office Phone: 518-463-8687
www.crhra.org

BINGHAMTON # 0343

SOUTHERN TIER ASSOCIATION FOR HUMAN RESOURCES
Robin Eccleston

Stafkings

66 Hawley Street

Binghamton, NY 13901

607-772-8080
robin.eccleston@stafkings.com
www.estahr.org

BUFFALO # 0232

BUFFALO NIAGARA HR ASSOCIATION

Kirsti A. Hunt, PHR

United Way of Buffalo & Erie County
742 Delaware Avenue

Buffalo, NY 14209

716-887-2641

716-887-2770 Fax

Email: kirsti.hunt@uwbec.org
www.bnhra.org

ELMIRA # 0412

HR ASSOCIATION OF TWIN TIERS
Dot Marinaccio

NYS VESID

Phone: 607-721-8403
607-734-5294
dmarinac@mail.nysed.gov
www.hratt.org

LONG ISLAND # 0213

SHRM-LONG ISLAND CHAPTER, INC.
Doug Silverman

Nikon Inc.

Melville NY 11747
631-547-4254

Chapter Office: 631-262-8807
www.shrmli.org
dsilverman@nikon.net
ChapterAdmin@shrmli.org

ITHACA # 0312

SHRM OF TOMPKINS COUNTY
Deborah K. Shigley
Cornell University

222 Day Hall

Ithaca, NY 14853-2801
607-255-2947
president@shrmtc.org
dks7@cornell.edu
www.shrmtc.org

JAMESTOWN # 0665

SHRM — PANY BORDER CHAPTER
Ross Snyder

AFA Foods

One Fairbank Road

P.O. Box 170

Ashville, NY 14710
716-782-2000, ext. 206

Email: rsnyder@amerfood.com

JEFFERSON/LEWIS COUNTIES # 0559

Kathleen Scheible, PHR

Credo Community Center for the Treatment
of Addictions, Inc.

595 West Main Street

Watertown, NY 13601

315-788-1530, ext. 111
kathys@credocommunitycenter.com
www.northcountryhra.org

MIDDLETOWN # 0317

MIDHUDSON VALLEY CHAPTER

Christopher Westbrook, Esg., SPHR
P.O. Box 614

Nanuet, NY 10954

845-228-3116 Direct Line
845-627-8600 Communications Center
845-228-3134 Fax
cwestbrook@rocklandparamedics.org
www.mhvshrm.org

NEW YORK CITY # 0001

HUMAN RESOURCES ASSOCIATION OF NY
Jeanne Stewart, SPHR

HRNY

1 AAA Drive, Suite 102

Trenton, NJ 08691

877-625-4769

hrny@hg4u.com

www.hrny.org

POTSDAM # 0568

ST. LAWRENCE VALLEY HR MANAGEMENT ASSOCIATION
Lisa McCarty

Kelly Services

22 Depot Street

Potsdam, NY 13676

315-268-0456

Email: mccarli@kellyservices.com

Web Site: www.slvshrm.org
www.slvshrm.org

POUGHKEEPSIE # 0524

MID-HUDSON HUMAN RESOURCES ASSOCIATION
Nancy Couse

330 Clinton Avenue

Salt Point, NY 12578

845-266-3003

ncouse@myway.com

Web Site: midhudsonhr.shrm.org

2010

ontact any one of them for membership information and the benefits

ROCHESTER # 0395

GENESSEE VALLEY CHAPTER

Frank A. Cania, SPHR
CaniaHR

144 Village Landing, Suite 309
Fairport, NY 14450
585-261-5039
frank@caniahr.com
www.gvcshrm.org

SYRACUSE # 0162

SHRM — CENTRAL NEW YORK CHAPTER
Keith Flynn, PHR

Kilian Manufacturing Company
Syracuse, NY 13217
315-432-0700
keith.flynn@kilianbearings.com
www.cnyshrm.org

UTICA # 0221

MOHAWK VALLEY SHRM

Dana Hobaica, PHR
ConMed Corporation

525 French Road

Utica, NY 13502
315-624-3178
315-624-3038 Fax
DanaHobaica@conmed.com
www.mvshrm.org

WESTCHESTER # 0058

WESTCHESTER HR MANAGEMENT ASSOCIATION
Edwin L. Bowman

BowmanBecker Consultancy, LLC

133 Winding Ridge Road

White Plains, NY 10603
914-682-4137
edwin.bowman@bowmanbecker.com
www.whrma.org

*While affiliated with SHRM, each
chapter is an independent body, and
as such has its own bylaws governing
membership.
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FROM THE STATE DIRECTOR’S DESK. ..

sy BARRY MANUS

State Director

n September, nearly 400 HR professionals

and more than 60 exhibitors converged on

Saratoga Springs, NY for NYS-SHRM’s
22nd Annual Conference and Solution Center.
And what a conference it was! The feedback
from the sold out crowd of both attendees and
exhibitors was that this was the best conference
in recent memory. If I may quote from a long
time attendee and active SHRM member, Den-
nis Ryan of Clifton Park, N'Y, “This conference
exceeded everyone’s expectations... kudos to
the entire conference planning team”.

And what a team it was! I can’t express
my appreciation enough to all who helped on
the conference planning committee and for all
the work that went into producing such a well
received conference. Thank you also to the vol-
unteers who helped during the conference. You
can find out more about the conference in the
article in this issue of HR Now.

We've received many comments that people
were prevented from attending after it was sold
out a month before the conference. We would
have liked to register all who wanted to attend
however the fire regulations limited our desire
to do so. The good news is that our venue is
currently under construction and will open
with a larger ballroom able to accommodate
upwards of another 100 people.

‘What'’s next? Before the planning of the
state conference was completed, we were al-
ready in the planning stages of our first ever
state-wide Diversity and Inclusion Conference.
This conference, headed up by our Diversity
Director, Fannie Glover, is set for April 5 and
6, 2011, once again in Saratoga Springs. Take
a look at our website (www.nysshrm.org) for
more information.

This is our 4th year and we are very ex-
cited that interest and participation in the Best
Companies to Work for in NY program has
grown each year as feedback about this excit-
ing NYS-SHRM initiative continues to WOW
us. The evaluation and analysis period for the
Best Companies program ends in December
and those who make the list will be notified in
January. However they won’t know where they
rank on that list until the gala awards dinner on
April 21st in Albany. Is your company one of
the best? Go to www.bestcompaniesny.com for
more information.

I am always interested in our member’s
thoughts about what we do and how we can do
it better. Email me at barrym@bravoHRser-
vices.com. D

Barry Manus
State Director, NYS-SHRM

This is our 4th year

and we are very
excited that interest
and participation in
the Best Companies
to Work for in

NY program has
grown each year as
feedback about this
exciting NYS-SHRM
initiative continues to
WOW us.

New York State SHRM Announces Diversity Leadership Conference

Date: April 5 & 6, 2011
Where: Historic Saratoga Springs, NY
Location: Saratoga Hilton Hotel

She currently is Vice President of Inclusion and Diversity for
National Grid. She’s also held key diversity positions with
KPMG, LLP (as their Diversity Officer), Sodexo, Royal

Mark your calendars and join us in historic Saratoga
Springs, NY for NYS-SHRM'’s inaugural Diversity & Inclu-
sion Leadership Conference “Building a Culture of Diversity
and Inclusion.”

A keynote speaker is Nereida (Neddy) Perez. Neddy has
more than 17 years of experience in the field of human re-
sources, diversity, and external relationship management.

"] www.nysshrm.org

Dutch/Shell, and United Parcel Service. She has partnered on
a variety of diversity related projects in the UK, the Nether-
lands, Nigeria and Latin America.

This promises to be an exciting and informative event.
Please join us. For more information contact Fannie Glover,
NYS-SHRM Diversity Director at FGlover@earlycarean-
dlearning.org.



Are NY529 Plans Right
for Your Employees?

One simple way to make your
company’s henefits package
even more appealing to
employees is to add a 529
College Savings Plan.

urrently, there are currently more

than seven million 529 accounts

open in the United States; and more
companies are making it easy for their
employees to save by offering such plans
as a voluntary benefit.

What is a 529 college
savings plan?

A 529 College Savings Plan is an
investment vehicle designed to enable
parents (or anyone for that matter) to
save systematically for future college ex-
penses. These plans are popular because
they offer a combination of low-mini-
mum and high-maximum contribution
limits, investment flexibility, and attrac-
tive tax advantages. Many states allow
certain contributions to be deducted
from state income taxes, and qualified
withdrawals are free of federal and most
state income taxes.!

Since 2002, the total assets invested in
529 plans across the country have grown
over 500% to more than $117 billion.? In
fact, the 529 industry has enjoyed double-
digit growth in assets every year but one.

Clearly, parents, grandparents, relatives
and friends of future college students are
committed to saving with 529 plans—
your employees included.

Sponsored by individual states, 529
savings plans allow account owners to
choose from a range of investment portfo-
lios and make contributions to them over
time. Earnings and losses vary based on
the market performance and the invest-
ment portfolios.

Anyone can open an account for a
future student. And the savings can be
used to pay for qualified higher-educa-
tion expenses—tuition, certain room &
board and expenses, fees and books—at
any eligible educational institution that
meets federal guidelines. This includes
virtually all undergraduate and graduate
colleges and universities, and technical
schools in the United States and many
institutions abroad.

Why should my company

offer this option?

Employers have a great opportunity to
help employees save for future higher-edu-
cation costs. Consider these benefits:

1. It can help give your company a com-
petitive edge;

2. There are no reporting requirements,
such as Form 5500;

3. Payroll deduction makes it easy for
employers and employees. In many
cases, the contributions are processed
just like any other clearing house
(ACH) direct deposit;

4. No new systems or additional burdens
on Payroll/HR departments;

5. Usually, 529 savings plans offer the
benefit of payroll direct deposit at no
additional cost to your company;

6. Some providers also offer free support
and resources to help you get set up,
promote the benefit, and educate your
employees about the 529 savings plan.

How do | get started?

First, find out what’s available in your
state. Then look to see who’s managing
the plan, the fees charged, and the invest-
ment choices you have. If you're happy
with the plan, then call the provider and
see if payroll deduction and onsite support
are available for your company. Nearly all
529 plans are state-sponsored and many of
those plans have special benefits for resi-
dents of that state.

Don'’t keep it a secret. After you've se-
lected a plan, it’s time to let the employees
know about it. Host a workshop or launch
of some sort. Include a payroll stuffer or
memo to explain why you've chosen to
expand your benefits package to include
college savings.

Finally, always follow up. Whether
it’s open enrollment or new hire orienta-
tion, make sure to have current materials
on hand about your state’s 529 plan.® D

To learn more about
529 plans visit
www.savingforcollege.com
or www.collegesavings.org

! Before starting a 529 plan you should check with your or
your beneficiary’s home state to see if it offers any tax or
other benefits for contributions to 529 plans. Earnings on
non-qualified withdrawals may be subject to federal income
tax and a 10% federal penalty tax, as well as state and local
income taxes. Tax and other benefits are contingent on
meeting other requirements and certain withdrawals are
subject to federal, state, and local taxes. It’s best that you
seek competent accounting help before proceeding.

2 Source: FRC Data Quarterly Reports (2002-2009)

3 Investment returns are not guaranteed, and you could lose
money by investing in a 529 plan. The Comptroller of the
State of New York and the New York State Higher Educa-
tion Services Corporation are the Program Administrators
and are responsible for implementing and administering
the Direct Plan. Upromise Investments, Inc. and Upromise
Investment Advisors, LLC serve as Program Manager and
Recordkeeping and Servicing Agent, respectively, and are
responsible for day-to-day operations, including effecting
transactions. The Vanguard Group, Inc. serves as the Invest-
ment Manager. Vanguard Marketing Corporation markets,
distributes and underwrites the Direct Plan.
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The Abortion

Controversy Enters
the Workplace

sy ERIC MATUSEWITCH, pug, case

The US Supreme Court ignited a firestorm 37 years ago with its decision
affording abortion constitutional protection. Roe v. Wade, 410 U.S.

113, (1973). The recent controversies surrounding President Obama’s
commencement speech at the University of Notre Dame, and the
nomination of Judge Sonia Sotomayor to be an associate justice of the
Supreme Court (both in May 2009) indicate that abortion remains a hot-

button political topic.

he abortion controversy has also entered the workplace. For the past three
decades, courts have been ruling on discrimination claims by

employees who had (or sought to have) abortions, and who

requested workplace accommodations due to their

religious beliefs regarding abortion. This liti-

gation has chiefly involved the major federal

antidiscrimination statute: Title VII of

the Civil Rights Act of 1964.




Title VII applies to employers with 15 or more employees
and bans discrimination on the basis of race, color, religion,
sex, and national origin. In 1978, Title VII was amended by the
Pregnancy Discrimination Act (PDA). The Act provides that
discrimination on the basis of pregnancy, childbirth, or related
medical conditions constitutes unlawful sex discrimination. Fur-
thermore, the US Equal Employment Opportunity Commission
(EEOC), the administrative agency charged with enforcing Title
VII, has taken the position that the PDA bars an employer from

discriminating against a woman because she has had an
abortion. EEOC, “Guidelines on Discrimination Be-
cause of Sex,” 29 C.F.R. pt.1604 App.

Several courts have similarly held that abor-
tion is a “related medical condition” under the
PDA. Relying in part on the Guidelines, a fed-
eral district court ruled in 1995 that an employer
violated Title VII by discharging an employee
who “contemplated” having an abortion.

The plaintiff in this case, Kimberly
Turic, worked at a hotel restaurant with a
primarily Christian staff. After becoming
pregnant, she discussed having an abortion

with her supervisors. News of this matter
spread among staff members, who began
openly discussing the proposed abortion
in a manner disruptive to the work envi-
ronment. They also tried to convince her
not to terminate her pregnancy. Turic’s
supervisors, who believed she was “insti-
gating” the turmoil, told her she would be
fired if she continued to discuss her consid-
ered abortion at work.

The plaintiff was eventually fired
for allegedly failing to perform her
job adequately. The district court de-
termined, however, that the employer’s
decision violated the PDA since “but for her

consideration of abortion, [Turic] would not have been fired.”
The ruling was upheld on appeal by the Sixth Circuit Court of
Appeals. According to the appeals court, “Since an employer
cannot take an adverse employment action against a female
employee for her decision to have an abortion, it follows that
the same employer also cannot take adverse employment action
against a female employee for merely thinking about what she
has a right to do.” Turic v. Holland House, 849 F. Supp. 544 (W.D.
Mich. 1995), aff’d (pregnancy discrimination) and revd (punitive
damages), 85 F. 3d 1211 (6th Cir. 1996).

In 2008 the Third Circuit Court of Appeals similarly found
that firing an employee for having an abortion is a form of preg-
nancy discrimination. The facts of this case are particularly sad:
The “Jane Doe” plaintiff worked as a graphics designer for CARS,
a car insurance business with offices in several states. During her
pregnancy, she learned that the baby had severe deformities. In
accordance with her physician’s recommendation, she and her hus-
band chose to terminate the pregnancy. Jane claimed her husband
called the vice president, notified him that she would be having an
abortion the next day, and received his approval for her to take one
week of vacation the following week. CARS, however, discharged
her for “job abandonment” several days later —on the same day as
the baby’s funeral.

Doe filed a PDA action against her employer. The Court of
Appeals, reversing the district court, held that the PDA’s coverage
extended to women who elected to terminate their pregnancies. In
so doing, the Court relied on the ruling in Turic, the EEOC Guide-
lines, and language from the legislative history of the PDA that
“no employer may fire or refuse to hire a woman simply because
she has exercised her right to have an abortion.” Doev. C.A.R.S.,
527 F.3d 358 (3rd Cir. 2008).

Title VII also bars discrimination on the basis of religion, and
requires employers to reasonably accommodate an employee’s re-
ligious beliefs unless the accommodation would pose an “undue
hardship” to the employers’ business. In 1997 the US Supreme
Court defined the term undue hardship to mean that an employer
is not required to incur more than a de minimis cost when accom-
modating an employee’s religious practice. Trans World Airlines v.
Hardison, 432 U.S. 63 (1977). The Court has also made clear that
an employer that offers a means of reasonably accommodating an
employee’s religious needs is not required to accept another solu-
tion recommended by the employee. Ansonia Board of Education v.
Philbrook, 479 U.S. 60 (1986).

Some Title VII rulings involve workers who refused to
participate in abortion-related assignments based on their
religious beliefs. In a 1979 case, for example, the plaintiff
was employed by the Internal Revenue Service (IRS) and
applied for a promotion to the position of reviewer in the
Exempt Organizations Division. The reviewers were autho-
rized to issue final rulings regarding the tax exempt status
of non-profit organizations.




The IRS denied the plaintiff a promo-
tion because he refused, based upon his
religious beliefs, to work on applications
from organizations that supported abor-
tion. During the Title VII litigation, the
plaintiff introduced evidence that less
than two percent of the review’s workload
would have involved such organiza-
tions. The federal district court found
that the IRS violated Title VII since ac-
commodating the employee would not
result in undue hardship to the employer.
The court noted that the number of ap-
plications the employee might refuse to
handle would be relatively insignificant
compared to his total workload. Haring
v. Blumenthal, 471 F. Supp. 1172 (D.D.C.
1979), cert. den., 452 U.S. 939 (1981).

Employees whose religious beliefs
prevent them from performing abor-
tion-related assignments, though, will
generally lose in litigation if they reject
reasonable accommodations offered by
the employers. For example, in a Seventh
Circuit Court of Appeals ruling, the plain-
tiff police officer declined an assignment
to provide security at abortion clinics for
religious reasons.

The appeals court ruled that the
employer had satisfied its obligation
to provide reasonable accommodation
through the availability of a transfer—
without any loss in pay or benefits—to
another district without an abortion
clinic. The court held that the employer

define success?
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was not required to remove the conflict
by providing the employee’s preferred ac-
commodation, which was to remain in
his current district while declining clinic
duty. Rodriguez v. City of Chicago, 156 F.3d
771 (7th Cir. 1998).

Employers also have an obligation un-
der Title VII to reasonably accommodate
employees who advocate against abor-
tion in the workplace in a non-disruptive
manner. One of the more interesting cases
involving an anti-abortion proselytizer is
Wilson v. U.S. West Communications, 58 F.3d
1337 (8th Cir. 1995). Here, the plaintiff was
a Roman Catholic who claimed that a re-
ligious vow required her to wear a button
with a two-inch color photo of an aborted
fetus, with the words “Stop Abortion.”

The plaintiff claimed she had made a
vow to God to wear this particular button
until there was an end to abortion or until
she could no longer “fight the fight.” In
response, other employees complained of
harassment, a 40 percent decline in produc-
tivity occurred, and some employees refused
to go to meetings attended by the plaintiff.
To resolve the acrimonious atmosphere, the
company gave the employee several options:
wear a less graphic button or cover it while
at work. When the plaintiff refused these ac-
commodations, she was fired.

The US Court of Appeals for the Eight
Circuit ruled that, under Title VII, these
options reasonably accommodated the
employee’s religious observance, and that
to do more would place an undue hard-
ship on the company by creating a hostile
environment for the plaintiff’s coworkers.
The employer was therefore justified in
terminating the plaintiff.

In addition to Title VII, there are a
number of federal and state “conscience
clause laws” that allow health care provid-
ers to refuse to provide abortion services
based on religious or moral objections.
The federal Church Amendment (42
U.S.C. sec. 300a-7), for example, was
passed in 1973 in response to Roe v. Wade.
The law prohibits entities that receive

abortion controversy
— continued on page 16



Focus on...

Jeanne Stewart, SPHR,

District Director, Hudson South

Each issue of HR Now focuses on a key volunteer leader of NYS-SHRM. In this issue we

highlight Jeanne Stewart, SPHR, District Director, Hudson South

HRN: jeanne, thank you for agreeing to our interview. Let’s
start off with your background. Where did your grow up,
what college did you attend, and what organizations have
you worked,_for?

STEWART: Riverdale and Mount Vernon, NY, College of
Mount St. Vincent for my BA and lona College Hagan
School of Business for my MBA in HRM. | have worked
for YAl National Institute for People with Disabilities, St.
Mary's Healthcare System for Children, Montefiore Medi-
cal Center and | currently am VP Operations for my family
owned moving and storage company located in NYC and
Raleigh, NC, Marrins’ Moving Systems, LTD. and Dir HR
Client Services for Employment Practices Advisors, Inc.

HRN: /nteresting background. How did you get into the HR
field?

STEWART: in 1988 when | graduated it was a very tough mar-
ket. | really thought | wanted to be a computer programmer
which was my concentration in college. After a few inter-
views where the hiring managers told me | would be better
off in an interactive job than a lone programmer | listened
to them and worked as a Personnel Assistant in a Nursing
Home. | fell in love with the field!

HRN: vour district includes the Long Island, Middletown, NYC,
Poughkeepsie and Westchester chapters. What is your mis-
sion as district director?

STEWART: To be a resource for the Presidents of the lo-

cal SHRM Chapters, to support the State Council and the
State Director and to give my time and talents to the NYS
Conference.

HRN: How can you make a difference in your capacity as dis-
trict director?

STEWART: | have visited the chapters and provided educa-
tional programs. Recently | spoke on Business Ethics in an
Economy with a Downturn. | participate on conference calls
with SHRM and attend meetings to secure resources for
the local chapters.

HRN: what other volunteer positions have you held in the
SHRM_ family?

STEWART: | have been active in HR/NY as Legislative and
Legal Committee Chair, Managers’ Forum Chair, Secretary,
VP of Programs, and Chapter President.

HRN: which role gives you the most satisfaction?

STEWART: VP of Programs and President as in these roles |
was able to encourage people to use their time and talents
to give back to the profession.

HRN: what would you tell graduate students today consider-
ing HR as a career?

STEWART: To shadow someone currently in the job to see if
it is an area you think you would benefit and enjoy and ask
questions!

HRN: How can NYS-SHRM best promote the HR profession?

STEWART: By continuing to promote ethics in the field and
offering exceptional educational programs.

HRN: zs ¢there anything else you'd like our nearly 14,000 mem-
bers to know?

STEWART: | would like to encourage the members to get in-
volved in the local chapter in a capacity or with a talent you
are not currently using in your job. Volunteering is a great
way to expand your skill set.

HRN: we heard that you have won some awards. Can you
share that with us?

STEWART: Yes. | am a recipient of the Lazarus Brieger Award
presented by the HR/NY Chapter for outstanding leadership.

HRN: congratulations. jeanne, thank you very much. Iam
sure our members have enjoyed learning more about your vol-
unteer role and your views on our proféession. »
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Readers are invited to submit their questions about human resource practices and employment law to HR Now, where experts in
their fields will provide timely answers. Email your questions to the editorial director at jlewison@nysshrm.org.

We interviewed a qualified female for a customer representative
position. However, she has two small children and we think her
child care needs will interfere with her ability to perform her job.
Can we turn her down on this basis?
—Elizabeth M., Westchester County, NY

Probably not. Although federal EEO laws do not, per

se, prohibit discrimination against caregivers, there are

circumstances in which discrimination against caregivers
might constitute unlawful disparate treatment. Employment
decisions that discriminate against workers with caregiving
responsibilities are prohibited by Title VII if they are based on
sex or another protected characteristic, regardless of whether the
employer discriminates more broadly against all members of the
protected class. For example, sex discrimination against working
mothers is prohibited by Title VII even if the employer does not
discriminate against childless women. The EEOC has pub-
lished enforcement guidelines addressing the unlawful disparate
treatment of workers with caregiving responsibilities. It can be
found at http://www.eeoc.gov/policy/docs/caregiving.html.

4{ from the editor’s desk — continued from page 14

funds under four federal statutes from engaging in employment
discrimination against doctors or other medical personnel who
either perform abortions or who refuse to perform abortions on
religious or moral grounds. Jon O. Shimabukuro, The History and
Effect of Abortion Conscience Clause Laws, CRS Report R1.34703,
October 8, 2008, available at http://file.wikileaks.org/file/
crsRL.34703.pdf.

The Turic and Doe cases establish that women who experience
adverse employment actions because of an abortion are now clearly
protected by Title VII. Employers should therefore not refuse to hire,
terminate, or discriminate in any other way against an applicant or
employee because that person has, or seeks to have, an abortion.

In addition, companies must attempt to reasonably accom-
modate employees whose religious beliefs and practices prevent

16 www.nysshrm.org

Numerous other discrimination laws such as the FMLA and
ADA have also been used in bringing family responsibilities dis-
crimination (commonly referred to as “FRD” litigation) claims.
Furthermore, although New York law also does not expressly
protect “caregivers,” it recognizes familial status as a protected
characteristic which could be used as the basis of a claim. In
fact, a new report by WorkLife Law provides a detailed picture
of the current state of FRD litigation, including a 400% increase
in the number of cases filed and an average verdict of more than
$500,000. The report also describes common fact patterns that
lead to FRD claims, shows the number of FRD cases filed in
each state, and provides numerous case examples. The report
can be found at www.worklifelaw.org/pubs/FRDupdate.pdf. D

About the Author: HR Now is indebted to John
Ho, Esq., who is a member of the law firm of
Bond, Schoeneck & King, PLLC, and resident
in its New York City office. A core practice of
the firm is labor, employment and benefits law,
representing management exclusively. Mr. Ho
can be reached at 646-253-2320, or by email
at jho@bsk.com.

them from performing abortion-related assignments. Under Title
VII, though, the employer is neither required to make a reason-
able accommodation that requires more than a de minimus cost
nor accept an alternative accommodation offered by the employ-
ee (as long as the employer’s proffered accommodation resolves
the conflict). Finally, health care institutions should familiarize
themselves with federal and state conscience clause laws to avoid
unlawfully discriminating against medical providers who object
to abortion services on religious or moral grounds. D

Eric Matusewitch, PHR, CAAP, former deputy director
of the New York City Equal Employment Practices Com-
mission, teaches a course on the “Fundamentals of EEO
Law” for New York University. He is the author of the
Manager’s Handbook on Employment Discrimination
Law (Andrews Publications, 2000) and 147 articles on
that topic. He can be contacted at ematuse@aol.com.
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2010 State Conference and
Solution Center Attracts
Sold Out Crowd

his year's state SHRM conference — Harnessing Your Human
Assets — was held at the Saratoga Hilton Hotel in famed Saratoga
Springs, NY, and what a terrific conference it was. With over
60 exhibitors and sponsors, and a staggering 400 human resource
professionals attending from around the state, the 2010 Conference and
Solution Center was declared a huge success.

“It’s one of the best attended state conferences, the
location is just perfect, and we have already reserved the
same location for next year’s conference,” said Fernan
Cepero, PHR, Conference Chairperson and State Director
Elect. “A number of new attendees and exhibitors were on
board for this event,” noted Barry Manus, State Council
Director of the NYS-SHRM, “and both groups told us that
their experience exceeded their expectations.” A small
core team and numerous volunteers from across the state
put a tremendous amount of work and creativity into pull-
ing off a terrific conference. “What made it very special,”
said Manus, “is that were able to sell out as we celebrated
our 22nd anniversary in offering state conferences to New
York human resource professionals.”

The opening general session was facilitated by Deborah
Mourey, Social Media Sherpa, Marketing Strategy Consult-
ing, who led a panel taking on the timely topic of “To Tweet
or Not to Tweet.” Attendees learned the pitfalls and vaga-
ries of on-line social networking and managing “tweeting”
in the workplace from expert panelists as John Bagyi, Esq,
SPHR, Jennifer Loftus, MBA, SPHR, and Diane Pfaden-
hauer, Esq., SPHR. To say this discussion was enlightening
would be an understatement.

Conference participants had the opportunity to select
from a number of high quality concurrent sessions on “how-
to” topics, such as HR’s Leadership Role: Initiating the
Tough Conversations, to an examination of workplace trends,
to how to ride the social roller coaster. Other sessions includ-
ed how technology is changing the workplace, to lessening
the costs of organizational behavioral risk, to the power of
passionate work. Other sessions on leadership, HR metrics
and using total rewards to motivate employees drew standing
room only crowds. What could be better?
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Although the sessions were rigorous, rich and practical in
content, participants had ample opportunity for casual network-
ing. Whether it was enjoying the unique sights and sounds of
famed Saratoga Springs, or the ice cream social in the new and
improved Solution Center, or sharing a meal in the spacious con-
ference ballroom, a good time was had by all.

The highlight of the conference was keynote speaker Bill
Rancic’s outstanding presentation on innovation: how to think
like an entrepreneur in corporate America. Keynoter Karl Ahl-
rich, SPHR, and his CEO, COO and CFO panel did a great job
giving an outsider’s view of strategic HR with metrics about how
others feel about the HR function. The conference concluded
with general session four and a dynamite presentation by Scott
Christopher of The Levity Effect who talked about why it pays to
lighten up. It was a hilarious session that offered listeners some-
thing practical while still having fun. Christopher is co-author of
the best-selling book The Levity Effect: Why it Pays to Lighten Up.

A special thanks to the 2010 Conference emcee Susan Post,
SPHR, NE Regional Director from SHRM. She gets a resound-
ing round of applause. To her we say “Thank you for a job very
well done.”

No description of the Conference and Solution Center would
be complete without mentioning the more than 60-plus spon-
sors, vendors and exhibitors who showed attendees the latest
programs, products and services available to the human resource
community... a very special thank-you to all of our sponsors and
partners. They were wonderful to work with.

Finally, a special thanks to the conference core team, headed
by Fernan Cepero, PHR, State Director Elect, and State Confer-
ence Chairperson. His team of committee chairs included Jeanne
Stewart, SPHR and Deb Shigley, PHR (Programs), Christine
DePeters (Registration), Colin Adams, GPHR (Solution Center),
Robin McConnell (Hospitality), Melissa Frisina (Volunteers),
Barry Manus (Publicity), Grant Schneider, SPHR (Technology),
Jon Helmin, PHR (Treasurer), and Annette Guido (Sr. Advisor).
Said Cepero, conference chair, “This was a fantastic group of
volunteers, and I am very pleased to have had them lead us in our
22th Anniversary Conference.” We agree. D



Deb Shigley, Fannie Glover and Jeanne Stewart
(L to R) of the conference programming committee.

Conference Committee members (I to R)Fernan
Cepero, Jeanne Stewart, Grant Schneider and Ned
Hirt assist with raffle drawing in Solution Center.

W

Jason Hudson (R), Wilton, NY, is celebrated by Ned
Hirt after winning raffle prize.

Deborah Mourey facilitates panel on social
networking with Jennifer Loftus, Astron Solutions,
John Bagyi, Esg., Bond Schoeneck & King and Diane
Pfadenhauer, Esq., Employment Practices Advisors.

Bill Rancic, Keynote Speaker addresses
conference attendees.

Karl Ahlrich, Keynote Speaker discusses what CEQ’s,
C00’s and CFO’s think about HR.

Conference attendees listen intently during
concurrent sessions.

Barry Manus, State Council Director and Frank 0'Connor,
Employer Support of the Guard and Reserve with
Statement of Support for ESGR.

Ice cream break in the Solution Center.

Nicole Beckford, NYC, and Barry Manus, State Council
Director enjoy ice cream break in the solution center.
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